





Rationale for the applicability of RCRA ground water monitoring requirements to the
sites targeted by the Guidance for the Closure of Low-Threat Sites to not need
monitoring

1. Under RCRA, if a facility has released a hazardous waste or constituent thereof into ground
water at a concentration above an MCL or other regulatory based levels, it is subject to
corrective action, to remediate the ground water (whether by active or passive means). A
facility undergoing Corrective Action must monitor the ground water in order to determine if
the remedy is functioning as designed, and to determine any changes to the plume geometry,
contaminant concentration, and the overall hydrologic regime. The effect of CDPHE’s
proposed policy and guidance is to circumvent the monitoring requirements of RCRA by
allowing for no monitoring at all, even at sites where the ground water contamination exceeds
the MCLs or other cleanup levels. The following discussion relates to when and where (under
RCRA) the ground water monitoring requirements apply.

We completely agree with one of CDPHE’s previous guidance documents. The guidance
document, “Dry Cleaner Remediation Guidance Document” (version 1, March 2006), Section
2.2, lays out the criteria for when a material is a hazardous waste, and where the hazardous
waste regulations apply due to illegal disposal. This is important because, even though that
guidance focused on the dry cleaning solvent PCE, the rationale applies to any hazardous
waste or constituent thereof. Specifically, the guidance explains that when any site releases a
hazardous waste or constituent thereof, into the environment, that site becomes an illegal
disposal facility, and the hazardous waste regulations will apply, which, in turn, requires
ceround water monitoring. The proposed policy and guidance for the Closure of Low-Threat
Sites will not only apply to dry cleaning sites with PCE, but, as stated on page 3 of that
document, it will apply to all sites. The draft policy states, in relevant part:

For sites with contamination in ground water at concentrations in excess of either the
Colorado Ground Water Standards (CGWS) or health-based remediation goals
approved by the Division in absence of a CGWS, the Division has the discretion o
determine whether no further monitoring and’ or no further active remediation are
necessary.

The 2006 CDPHE Dry Cleaning guidance states:

Under the law known as the Colorado Hazardous Waste Act (Coloraclo Revised
Statutes 25-13-301), and its implementing Colorado Hazardous Waste Regulations,
PCE that is used as a cleaning agent by dry cleaning shops is classified as a listed
hazardous waste (F002) when it becomes spent or is disposed of. The Colorado Code
of Regulations section 6-1007-3, parts 99,100, and 260-279 cover the disposal of
hazardous waste and define disposal as “the discharge, deposit, injection, dumping,
spilling, leaking, or placing of any solid waste or hazardous waste into or on any land
or water so that such solid waste or hazardous waste or any constituent thereof may
enter the environment or be emitted into the air or discharged into any waters



including ground waters.” This definition applies to both used PCE that has become
spent and must be disposed of, as well as unused product that may have
unintentionally been spilled or leaked into the environment, the act of disposal
resulting in it becoming spent and a waste by virtue of it no longer being available for
its intended use.

Dry cleaning facilities where hazardous waste has been released into the environment
after November 19, 1980, even as the result of unintentional leakage, are considered
to be unpermitted (and thus illegal) disposal facilities subject to the cleanup
requirements of the hazardous waste regulations. Under these circumstances, the
Department has the authority to require cleanup of releases inio the environment
caused by improper disposal of hazardous waste.

The above statements and conclusions apply not only to sites with PCE contamination, but to
any facility that meets those criteria. Therefore, most, it not all facilities that have released
hazardous waste or constituents thereof to the ground water above MCLs or other regulatory
levels will be subject to the authority of the RCRA hazardous waste rules and regulations.

In addition, the monitoring requirements discussed in Section 6.5 of that same guidance
document clearly state that ground water monitoring is required:

[Pleriodic monitoring (ground water level, ground water quality, soil vapor, indoor
air, etc) to verify that the selected remedial alternative is operating as necessary 10
remediate the contamination and eventuaily demonstrate that the cleanup objectives
have been achieved and that no further action is required.

This conflicts with the draft policy and guidance for the Closure of Low-Threat Sites.

2. CDPHE regulations explicitly require ground water monitoring at facilities subject to
Corrective Action under either a RCRA permit or for facilities not obtaining a permit. For any
facility that falls under the authority of the RCRA program, the Colorado regulations clearly
require ground water monitoring under Part 264, or the requirements of 5 Code of Colorado
Regulations (CCR) Sections 100.26 and 100.27.

In the absence of federal Corrective Action regulations (there are none), CDPHE promulgated
Section 100.26 “Corrective Action Plan” under its regulatory program. 5 CCR Section 100.26
allows a facility that has released hazardous waste or constituents thereof into the ground
water to remediate the ground water by going into Corrective Action without a formal RCRA
permit. Section 100.26 (a) states:

The owner or operator of a hazardous waste facility that is subject to the corrective
action or closure requirements of Part 264 or Part 263, but that does not currently
have a treatment, storage, or disposal permit, may submit an application for a
Corrective Action Plan to conduct corrective action.



The facility must then submit a Remedial Action Plan (RAP) under Section 100.27. The RAP
must contain certain elements in order to be accepted: Section 100.27(b)(4)(vii) states,
“enough information to demonstrate that operations that follow the provisions in your RAP
application will ensure compliance with applicable requirements of Paris 264, 267, and 268
of these regulations.” This clearly indicates that a facility operating under a RAP must
conduct ground water monitoring per the 264 requirements.

Additionally, Section 100.27 (c)(2), “What must the Director include in a draft RAP”
specifically states in Section 100.27 (c)(2)(ii)(A) “Terms and conditions necessary 10 ensure
that the operating requirements specified in your RAP comply with the applicable
requirements of Paris 264, 267, and 268 of these regulations. In satisfying this provision, the
Director may incorporate, expressly or by reference, applicable requirements of Parts 264,
267, and 268 of these regulations into the RAP or establish site-specific conditions as
required by Parts 264, 267, and 268 of these regulations.” Again, this clearly demonstrates
that a facility operating under a RAP must conduct ground water monitoring per the 264
requirements.

3. CDPHE’s “Corrective Action Guidance Document” (May 2002) contains language defining

what 1s expected for monitoring at facilities undergoing Corrective Action. This is not a

regulatory requirement, but rather guidance; however, it’s another line of evidence supporting

the fact that ground water monitoring is expected at sites operating under RCRA. Section 6,

“Effectiveness Monitoring During Remedy Implementation,” Subsection 6.1 states:
Implementing a cleanup remedy in accordance with an approved plan does not
automatically ensure that it is working correctly and that it is the proper one for the
site. The facility must be able to demonstrate that the remedy is working as it was
designed and that the cleanup goals will be achieved. To prove thai the remedy is
working adequately to remediate the contamination, the facility must develop and
implement a compliance monitoring and performance evaluation program. Such a
monitoring/evaluation program should be described in a plan that is included with the
corrective measures work plan or as a separate plan submitied just prior to the start
up of the selected remedial alternative. In either case, the compliance monitoring and
performance evaluation plan is a key element of the corrective action process and
must be reviewed and approved by the Department. The performance evaluation
element of this plan relies on site monitoring data, collected both before and during
remedy implementation, to demonstrate the cleanup is working. The compliance
monitoring element of the plan relies on sampling data, collected both during and
after remedy implementation, to show that the specified performance standard of
cleanup levels have been achieved. (Emphasis added).

This also clearly indicates that a facility performing Corrective Action for ground water
contamination must conduct ground water monitoring.



Summary and Recommendations

The proposed policy and guidance for the Closure of Low-Threat Sites are in direct conflict
with the ground water monitoring requirements of both the federal and State RCRA programs,
which explicitly provide that if a facility is subject to RCRA, via a permit or a RAP for
Corrective Action, then it must have a ground water monitoring system capable of meeting the
requirements stated above. In addition, the State and federal regulations clearly provide that
any facility that has released a hazardous waste or constituent thereof into the ground water
that exceeds MCLs or other ecological or health based levels, is subject to the regulatory
authority of RCRA. Therefore, the proposed policy and guidance should clarify that they only
apply to sites with contaminant concentrations less than MCLs or other cleanup levels, or sites
that do not have hazardous constituents.

The policy and guidance, as currently written, would relieve owners or operators of facilities
that have released hazardous waste or constituents thereof to the ground water of their
responsibility, under the law, to monitor the ground water. This is in direct conflict with the
ground water monitoring requirements of RCRA and its implementing regulations, as well as
the EPA-approved State solid and hazardous waste program. For the policy and guidance to
adequately comply with the federal law, it must contain clear language stating that it does not
apply at facilities undergoing Corrective Action under RCRA.





